N OW that the venerable concept of quasi in rem jurisdiction has largely outlived its utility, it is proposed at long last to make it available in the federal courts. It must be conceded that the proposal of the Advisory Committee on Civil Rules to amend rule 4 1 for this purpose would bring federal courts into line with the practice in state courts and with long standing Anglo-American tradition. But greater justification than this should be required before such an antique device is appended to our modern court apparatus.
It is helpful to understanding to recall that the default judgment was unknown to English law as recently as 250 years ago. Perhaps because the defendant's presence was essential to trial by ordeal, the primitive court would not proceed without him. If he were contumacious, his presence would be compelled. One of the milder forms of duress employed for this purpose was the writ of attachment, which directed the sheriff to seize and hold the defendant's goods until he appeared and conducted his defense. The only purpose of this remedy was to compel appearance; if the defendant appeared, his goods were discharged. 2 A variation on this practice evolved in the Lord Mayor's Court in London, where the defendant's property was attached and his debts garnished without notice to him; the property was turned over to the plaintiff and the debtors were directed to pay their debts to the plaintiff on his pledge to make restitution if the defendant should appear and disprove the debt within a year and a day. 3 The default judgment was recognized in the eighteenth century. ' The writ of attachment and its companion process of garnishment were then found to have other uses. While there were many variations in form, a common purpose of the American legislation dealing with attachment and garnishment was to assure the successful plaintiff satisfaction of his claim. Thus, these provisional remedies were available only upon the plaintiff's making affidavit that the defendant was of a class of persons likely to frustrate a writ of execution and filing bond to secure the defendant against wrongful attachment. 5 These statutes were, however, also bent to the purpose of solving another problem which had been created with the recognition of the default judgment -that of remote litigation. A plaintiff cannot be permitted to compel his defendant to go to a distant court under threat of a default judgment; if the default is to be binding, the plaintiff must select a proper court. The principal restraint on the plaintiff's choice among American courts has been the requirement of service of process as a basis for personal jurisdiction. 6 This requirement was satisfied by personal delivery to the defendant or his agent or to his place of abode.
The difficulties of satisfying this requirement present the plaintiff's horn of the dilemma: he should not be frustrated by the furtive defendant who is skillful at evading the process server. The statutory remedies of attachment and garnishment offered an ameliorative, for one class of defendants against whom the statutory writs could be employed were nonresidents. Where the defendant or his domicile cannot be found by the process server, the plaintiff can direct the sheriff to attach his property or summon his debtors; if the defendant then fails to appear, his assets are liquidated to satisfy the resulting default judgment. This is the familiar pattern of what has come to be known as quasi in rem jurisdiction. 7 So long as the courts insisted on a restrictive concept of personal jurisdiction and required service of process as a requisite of a valid default judgment, the quasi in rem jurisdiction served the useful purpose of mitigating the rigors of securing personal jurisdiction. Many of the cases in which the plaintiff was forced to invoke quasi in rem jurisdiction were disputes that in fairness ought to have been subject to the decision of a local forum, which decision the defendant could otherwise have evaded by staying beyond the reach of the process server.
A line of rather questionable decisions has established that attachment and garnishment are not available in the federal courts until jurisdiction over the person of the defendant has been obtained by service of process." This deprives the federal plaintiff of the possibility of using the quasi in rem jurisdiction to compel an appearance by a nonresident defendant and has been a source of dissatisfaction for some time." And, as Professor Currie has suggests, some early American courts were satisfied with the citizenship of the plaintiff as a basis for jurisdiction. E.g., Butterworth v. Kinsey, 14 Tex. 495 (1855).
'The modifier "quasi" is always objectionable. It is used here to distinguish in rem proceedings in which the title to the property involved is itself the subject of litigation and in personam proceedings in which attachment and garnishment may be employed as provisional remedies to conserve assets for later execution. It does not adequately distinguish actions in which the plaintiff seeks to vindicate his pre-existing claim to the property against a nonresident defendant. Most such claims may be brought in the federal courts under 28 U.S.C. § 1655 (i958). Some difficulty is encountered in applying this statute to accommodate enforcement of liens on interests which are not "property within the district." For a thorough discussion of this problem, see Annot., 3o A.L.R.2d 208 (1953 
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recently observed, 10 it is perhaps an anomaly that attachment and garnishment cannot be used in an original action in a federal court for their historic purpose of compelling appearance, although they are available in state courts for that purpose."
The anomaly, however, is an anomalous exception to an anachronistic rule. In the light of the emerging concept of personal jurisdiction, the quasi in rem procedure is rarely useful to plaintiffs except in cases which the defendant ought not to be asked to defend in the forum chosen by the plaintiff. The modern development has been thoroughly analyzed and explained elsewhere; 12 it is sufficient here to observe that there is no longer any constitutional inhibition on the exercise of jurisdiction in personam over a defendant whose contacts with the state make it reasonably fair that he be asked to defend the claim in its courts. The contact may be sufficient to sustain constructive or substituted service of process if the defendant has "done business," 1 3 solicited 1 or made 15 contracts, operated a motor vehicle,' 6 or committed a tort 1 in the state, at least in actions arising out of the defendant's L. REv. 1, 8-9 ('95'); Note, 34 CoP, NELL L.Q. IO3 (1948) ; Note I3 So. CAL. L. REv. 361 (1940) . A rather queer limitation to the rule was applied in Hearst v. Hearst, 15 F.R. D. 258 (N.D. Cal. 1954) , 68 HARv. L. REV. 367, which held that a writ of garnishment might be issued by a federal court in anticipation of prospective service of process, although the writ would not suffice as a basis for further proceeding and should be quashed when service appeared unlikely. Cf. Jacobson v. Coon, 165 F.2d 565, 567 (6th Cir. 1948) .
20 Currie, supra note 8, at 338. "' The anomaly is seemingly emphasized by the established federal practice permitting removal of actions commenced by attachment or garnishment, 28 U.S.C. § 1450 (1958) , but the inadequacy of quasi in rem procedure is not a reason to deny the defendant's right to remove in a proper case. This does not explain Rorick v. Devon Syndicate, 307 U.S. 299 (1939) , which held that a federal court could, after removal of such a case, attach additional property without obtaining jurisdiction over the person of the defendant. That regrettable decision seems to rest on the mistaken notion that the statute (then REv. STAT. § 646 (1875)) was inconsistent with former decisions denying the use of quasi in rem jurisdiction in the federal courts. activities which relate him to the jurisdiction.' All that is constitutionally required is that the legitimate interest of the plaintiff in securing relief in the forum of his selection bear a reasonable relation to the burdens imposed on the nonresident defendant who is called upon to defend in a distant forum. 19 Thus, corporate defendants are perhaps more amenable to these "longarm" jurisdictional devices than individual defendants whose personal conveniences are entitled to greater weight." And defendants in highly regulated businesses such as insurance may be very exposed indeed, for insurance plaintiffs are recognized as having an especially proper need for local protection. 2 While only a few legislatures have as yet fully explored the possibilities for extending the jurisdiction of their courts, a wide variety of statutes providing more occasions for the use of constructive and substituted service of process 2 and judicial relaxation extending the availability of older statutes 2 3 have made the personal jurisdiction problem no longer the obstacle it once was to the plaintiff who seeks a reasonably accessible forum for his case. The plaintiff who must resort to quasi in rem proceedings is seeking to compel an appearance by (or impose a forfeiture on) a defendant who, so far as appears, has inadequate contact with the state to make him fairly answerable to the claim there, or who is not of a class of defendants the legislature has seen fit to subject to the judgments of its courts. Indeed, the only contact of the defendant with the community which will be established will be the fortuitous one that his property or his debtor happens to be there at the time of commencement of the action. It has been suggested that quasi in rem jurisdiction is necessary to discourage debtors from putting their property beyond the reach of a writ of execution. 24 Of course, such an avoidance provides only momentary escape since a personal judgment against the debtor can be enforced by collateral proceedings where his assets are found; this is especially so in the federal system where statutory provision is made for the registration of judgments of other district courts.
"' Developments in the Law
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And, at most, the suggestion argues only for quasi in rem commencement conditioned upon a showing by the plaintiff that such an exercise of jurisdiction is necessary to avoid unnecessary litigation or absconding. It is not an argument for the foreign attachment where abundant assets are available in a forum in which the defendant can be subjected to personal jurisdiction. It is manifestly unsatisfactory to expose the defendant to quasi in rem litigation which is based on a garnishment summons served on a nonresident garnishee; 2 6 in such cases, there is no showing that the defendant has any voluntary contact with the forum state. A fairminded application of the balancing-of-interests test applied in personal jurisdiction cases would lead to a rejection of jurisdiction in most cases in which the plaintiff is forced to resort to such a garnishment. And it is an almost equally harsh doctrine that exposes the defendant to the hazards of litigation simply because he has purchased local property or extended credit to a local debtor, or entrusted goods to a local carrier where the litigation is unrelated to the property or debt. 2 7 Quite acceptable is the policy of the statute of Pennsylvania, for instance, which exposes landowners to jurisdiction in personam in actions arising out of their ownership. 2 8 But it is inconsistent with the modern requirement of rational forum selection to require the property owner to answer any and all claims upon pain of forfeiting his property. Indeed, Professor Ehrenzweig has suggested that it is unreasonably arbitrary to permit the plaintiff to acquire jurisdiction solely on the basis of service of process. 2 9 Whether or not this is so, the chance capture of property or debtor is surely a 24 1 BEALE, CONFLICT OF LAWS § io6.i (1935 slender justification for compelling the defendant to enter the jurisdiction to defend. 30 The most forceful argument for the preservation of such wooden, irrational procedures as service of process and quasi in rem jurisdiction is their simplicity. Future rulemakers may conclude that our present effort to rationalize the choice of forum has failed: that the time and energy devoted to resolving disputes about fairness and accessibility are excessive costs for the benefits derived."' Even this argument is not easy to make with reference to the most irrational procedure involved in quasi in rem jurisdiction, for such proceedings have produced a substantial amount of uneconomic dispute not pertaining to the merits. An example is the sterile line of cases dealing with the situs of intangibles, which apparently must be located before they can be attached. 32 And, in any event, if the effort-economy argument is to prevail and a return to more formalized tests is to be made, more drastic reforms than the extension of quasi in rem jurisdiction to the federal courts are in order. Otherwise the emerging expansion of personal jurisdiction takes on the appearance of class warfare. The same concept of "fair play" invoked to favor plaintiffs in extending personal jurisdiction must be available to favor defendants in restricting the quasi in rem jurisdiction. The present restriction should therefore be preserved whether it is anomalous or not. The present rulemakers should take their stand in favor of fairness and evenhandedness in preference to doctrinal symmetry.
Unfairness to the defendant, however, is not the only consideration which militates against the proposed amendment to the rules. The value of the quasi in rem jurisdiction to the federal plaintiff is likely to be more apparent than real because of the other limitations on the availability of a federal forum and because of the persistence of doubts as to the efficacy of the limited 614 (No. 11134) (C.C.D. Mass. 1828). But see Currie, supra note 8, at 345-49. 3 The potential for delay of the devices for challenging the selection of a forum has only begun to manifest itself. A cursory examination of the cases collected by West Publishing Co. in its digests will reveal that the process is already costly. It was this consideration that led the Supreme Court of Washington to reject the doctrine of forum non conveniens. Lansverk v. Studebaker-Packard Corp., 54 Wash. 2d 124, 338 P.2d 747 (1959 judgment, which may make a quasi in rem victory indecisive. First, it must be observed that the quasi in rem plaintiff will have to meet the restrictions of the federal venue statutes. 3 3 Under these statutes, most actions cognizable in a federal court may be brought only in districts in which the defendant is available for service of process. For example, actions against individuals which arise under federal law may be brought only in the district in which all the defendants reside. 34 In such cases the defendant can generally be served at his residence. Actions against corporations may be brought in districts in which they are incorporated, qualified to do business, or doing business. 36 Such corporations are subject to service of process under the pertinent qualifications statutes. 37 The irrationality of these federal venue provisions has been elsewhere remarked; 38 it is enough here to observe that few cases remain in which resort to quasi in rem procedure is advantageous to the federal plaintiff. Two classes of cases are exceptional: actions in which jurisdiction is based on diversity of citizenship may be brought in the district in which all defendants or all plaintiffs reside, 9 and actions against aliens may be brought in any district. 40 A third class of exceptional cases may exist to the extent that it is possible for a defendant to have a residence in 33 The venue requirements have been held to be inapplicable to lien enforcement proceedings brought under 28 U.S.C. § 1655 (1958) and its forebears. Greeley v. Lowe, i5 U.S. 58 (1894). The superficial similarity might suggest that this exception to the venue requirements be extended to include actions brought under the proposed new rule. But control of the property in dispute is essential to the relief sought under § r655; hence the venue requirement is clearly inappropriate. This is not so with reference to the more personal liabilities sought to be enforced by the nonresident attachment proceedings brought under the proposed rule. Furthermore, the language of § I655 deals specially with the problem of nonresidents and hence suggests an abandonment of residence requirements imposed by other statutes. This is to be contrasted with rule 82 which declares that the rules "shall not be construed to extend or limit the jurisdiction of the United States district courts or the venue of actions therein." 3428 U.S.C. § 139I(b) (I958).
35 FED. R. CIV. P. 4(d) (I) authorizes service by leaving a copy of the summons and complaint at the defendant's "dwelling house or usual place of abode with some person of suitable age and discretion." "Dwelling place" is more inclusive than residence. Rovinski v. Rowe, 131 F.2d 687 (6th Cir. 1942 the jurisdiction for purposes of the venue statute, but not of the sort sufficient to justify the use of abode service. 4 Only in such cases might the plaintiff be advantaged by the proposed amendment. 2 Even in such cases, however, the success of the plaintiff in forcing the defendant into the forum jurisdiction may be fleeting. Another section of the federal venue statutes provides:
For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought 43 If the plaintiff can find no basis for personal jurisdiction over the defendant, the chances are good that the convenience of the parties and witnesses and the interest of justice will indicate that some other district would be a more appropriate forum. 4 4 It seems likely that this provision would frustrate some plaintiffs proceeding quasi in rem. It will, however, be a frustration less often than might be expected because of the recent and regrettable decision of the Supreme Court in Hoffman v. Blaski, 45 which held transfer permissible only to districts in which the plaintiff might have successfully initiated the action over the protest of the defendant. This would be a substantial limitation on the use of section 1404 in a routine diversity case commenced quasi in rem, inasmuch as the only available transferee district would generally "' Professor Currie, supra note 8, at 375 suggests that the rules be "rectified in anticipation of a revision of the venue statutes." Sufficient to the day is the evil thereof; it seems eminently wise to see what these revisions might be before altering the rules in aid of unidentified future classes of plaintiffs at the expense of unidentified future classes of defendants.
43 28 U.S.C. § 1404(a) (1958 be the district in which all the defendants reside 4 6 The idea expressed in the majority opinion in the Hoffman case was the grammar-school morality that fairness required equality in the use of venue statutes and the requirement of service of process. The Court thus smote the defendant with his own shield, for these requirements were imposed for his benefit to equalize the plaintiff's advantage of making the initial choice of forum. Clearly, the convenience of the plaintiff must be considered in the administration of section 1404, but the limitations of the venue statute which the Court invoked are not related to that consideration and have no purposeful application to the problem. To the extent that transfer is unavailable, the inconvenienced defendant may yet seek relief in the discretionary power of the federal court to dismiss on the ground of forum non conveniens 4 7 Dismissal is a more drastic remedy than transfer, however, and the defendant who seeks it will have a heavier burden in showing inconvenience sufficient to justify relief."' Another difficulty is suggested by the recent holding of the Supreme Court of Minnesota that forum non conveniens is not available unless the defendant is available for involuntary service of process in the convenient forum. 9 This is a reasonable protection of the plaintiff only in a court which is unwilling to employ the practice developed in New York 10 of conditioning the dismissal upon the de- fendant's appearance in the most convenient forum. This is now a familiar practice in federal admiralty jurisdiction,' 1 and there is no reason why it should not be extended to ordinary diversity cases in which the plaintiff has made an unacceptable choice of forum. The more restrictive use of forum non conveniens would be in keeping with Hoffman v. Blaski, but no reason is apparent why that lamentable decision should be extended to limit the discretionary as well as the statutory remedy.
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The foregoing limitations on the availability of a federal forum exclude most of the cases in which a plaintiff might be advantaged by the availability of quasi in rem jurisdiction. It must be conceded that among the cases excluded are most of the worst. But the restrictions on transfer and dismissal leave a small residue of cases in which a nonresident or alien defendant would be unable to escape from litigation in a forum with only a fortuitous claim on his property. Even within-this short range of cases, however, it is not clear that a plaintiff with a meritorious claim would be wise to seek the limited judgment thus available to him.
The most familiar hazard is the possibility of a limited appearance by the defendant, which, if permitted, will necessitate multiple litigation for full satisfaction of the plaintiff's claim. This is a hazard only in cases where the plaintiff has attached property insufficient to satisfy his claim. A substantial line of authority, 53 which has recently been endorsed by Professor Currie, 4 has held that a defendant in an in rem proceeding is not limited to the ugly alternatives of defaulting or subjecting himself to the juris- diction of the forum. He need not fish or cut bait, but may appear under protest, asserting that he does not intend to be bound by the judgment of the court except to the extent of the property which the court has impounded by attachment or garnishment. This device has the merit of affording defendants a shield against plaintiffs with weak claims who hope to secure modest relief through a quasi in rem judgment against property having value small in proportion to the liability which the defendant would hazard by a general appearance. On the other hand, this shield is also useful for the unworthy defendant who may employ it to compel the plaintiff to establish his meritorious claims twice before receiving full satisfaction. This is, of course, a result very much at odds with the modern concept of res judicata. A number of courts, including most of the federal courts recently considering the problem, have balanced the choice between mitigating the duress and permitting multiple litigation on the merits of the same claim, and have concluded that the limited appearance should be refused, forcing the defendant to appear or default.
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Moore has endorsed this veiw.5 The proposed amendment to rule 4 is silent on the issue of the limited appearance, but inasmuch as the whole thrust of the amendment is a reference to a state law, it may be presumed that the Committee would contemplate its use in states in which it is permitted in local courts, although federal courts have thus far dealt with the problem as a matter of federal procedure. 5 7 To the extent that the limited appearance would be available in some federal courts, it would pose a threat to a plaintiff considering the use of quasi in rem proceeding against property of inadequate value.
An alternative risk faces the plaintiff who is successful by reason of the defendant's default in an action commenced by attachment of assets inadequate to cover his claim. When the plaintiff 
(1940).
-7 See federal cases cited note 53 supra. Some significance seems to be attached to FED. R. CIy. P. 12 which abolishes the specia appearance; clearly this rule is irrelevant to the issue of the limited appearance. Professor Currie, supra note 8, at 379-8o, suggests that the rules should be amended to provide for a limited appearance regardless of the prevailing state rule. The issue of deference to state law is a part of the larger question raised by the whole quasi in rem procedure; this is discussed below.
[ VO. 76:3o3 seeks to recover the balance of his claim in a second jurisdiction, it may become the defendant's turn to plead res judicata. He may then invoke as a defense the familiar injunction against splitting the cause of action. All of the existing authority which is squarely in point is against this defense." But modern cases abound which evidence a willingness to require plaintiffs to settle for a single remedy in situations where a judgment for full satisfaction might have been had; the problem is not too distant from cases holding that the plaintiff may not recover a judgment of ejectment and later seek equitable relief,' 9 or seek contract damages in one action and reformation in another, 6 " or seek personal injury damages in one action and property damages in another. 6 Cases holding against the defendant on the issue of res judicata have reasoned woodenly that the absence of personal jurisdiction prevents the merger of personal rights into a personal judgment. A more functional approach might suggest that it would be desirable to encourage economy of litigation by requiring the plaintiff to resolve his dispute whole in one lawsuit. Surely this is no more stringent than the burden imposed on the defendant with reference to a compulsory counterclaim, 62 and it is in accord with the modern trend. 63 And it would seem to be very fair in a jurisdiction which does not recognize the limited appearance, for when the two issues are placed in juxtaposition, it is not unreasonable to urge that the plaintiff cannot have it both ways: if the defend- 
(b).
The draftsman proposed also to amend this rule to make it inapplicable to actions commenced quasi in rem. This is an explicit recognition of the inconsistency of the quasi in rem judgment with the rules approach to complete litigation. By pointing to this contrast, the writer does not wish to be taken as giving full approval to the compulsory counterclaim rule, which may well be overzealous in its push for total litigation.
ant is entitled to only one day in court, the plaintiff should be entitled to only one also. The egalitarian morality of Hoffman seems considerably more appropriate to this situation than to that in which it was invoked.
It has been observed that both the limited appearance and the alternative split-action rule are restraints only when the plaintiff is unable to find adequate assets in the jurisdiction to cover his entire claim. But even if he finds sufficient assets, there may yet be a chance that the fruits of the default victory will escape his grasp, if he is subject to service of process in another state more generally convenient to the parties. This possibility arises from the prospects of a later action by the defaulting defendant against the quasi in rem plaintiff for unjust enrichment. The theory of such an action would be that the deliberate choice of a forum inconvenient to the defendant for a claim of doubtful merit is so unfairly coercive as to constitute duress vitiating the plaintiff's rights to the proceeds of the former action. The authority for recovery on such a theory, as Professor Dawson has observed, 6 4 is remarkably sparse. The authority discovered is largely adverse to recovery, 65 and there are two fairly obvious contentions to be made by the defendant in the restitution action. The first is that he merely used legal processes in a manner permitted by law and therefore cannot be condemned as a wrongdoer disentitled to the benefits obtained. This is not, however, a complete answer, for it is clear that the present plaintiff is entitled to restitution if he can show an improper motive in the use of legal processes; a showing that the former plaintiff knew that his claim was groundless would be sufficient to show such an improper motive. 60 Impropriety has also been found, however, where a plaintiff with a claim of possi-64 Duress Through Civil Litigation: I, 45 MicH. L. Rav. 571, 596 (i947). Professor Dawson's appraisal of the possibilities of future developments in such cases is that:
The limited use so far made in this area of the concept of duress can be in large part explained by the general considerations of policy already suggested, which quite rightly produce hesitation. In part, however, it appears to be due to the survival of older ideas, which associate duress with blackmail or even perhaps with mayhem, and which therefore inspire a search for some misconduct by the creditor to which disapproval can attach. In the future more decisions can be expected to support the broad proposition that where a sufficient degree of pressure is shown to exist in fact and the resulting transaction is sufficiently unjust, the means that are normally most legitimate can become an instrument of extortion. [ Vol. 76:3o3 ble merit insisted on presenting his claim at a time 11 or place 6s inconvenient to his alleged debtor. These cases would sustain restitutionary recovery by a quasi in rem defendant who anticipates the judgment by satisfying his creditor's claim. This suggests defendant's second argument against restitution, which can be made only if the judgment is entered and the assets held subject to the judgment are liquidated pursuant to it. This is the familiar cry of res judicata -that the judgment has laid the merits to rest. This is troublesome, however, for the quasi in rem defendant has not yet had his day in court; he has had only an opportunity to litigate, and that in an inconvenient forum. A modern court, fully indoctrinated in the enthusiasm for the convenient forum and the abandonment of mechanical anachronisms, could reasonably conclude that the quasi in rem judgment was binding only on the property, not on the absent parties, and that the time for litigation on the merits underlying the claim had not yet passed. Surely, it has been a historic function of the unjust enrichment remedy to relieve miseries caused by the wooden attributes of the doctrine of res judicata. 6 9 The hazard to the quasi in rem plaintiff of such a restitutionary liability may perhaps be dismissed as remote. At the worst, the plaintiff has succeeded in shifting the moving oar, if at the cost of some attorneys' fees. It is probable that most defendants having meritorious defenses would prefer venturing their case in the forum selected by the plaintiff to risking a devious restitutionary counterattack. Whether or not the hazards discussed are sufficient to demolish the attraction to the plaintiff of quasi in rem jurisdiction, a consideration of these problems serves at least to illuminate the inadequacies of a half-baked quasi in rem judgment. These inadequacies are the result of a historic lack of conviction about the fairness of requiring a defendant to respond in a jurisdiction whose only claim on him is its chance capture of his goods or debtor. There is no place for such a process in a procedural system which emphasizes the search for a forum which can in fairness lay the whole dispute to rest. Of course, the federal rulemakers cannot, on their own, shield the defendant against quasi in rem jurisdiction so long as it is available in state courts. 70 It is this fact, alone perhaps, which induced the Advisory Committee to make its proposal; for the one argument advanced in favor of a change in rule 4 was that "there appears to be no reason for denying plaintiffs means of commencing actions in federal courts which are generally available in the state courts." "1 This plea for conformity between state and federal law is, of course, an expression of the deferential policy first espoused in Erie R. R. v. Tompkins. 72 The Erie decision was drastic and deliberate and had the quality of great drama: the response was so enthusiastic and the applause so deafening that the Court and its audience were lost in encores 73 and failed to attend to the competing needs of Erie's sibling, the Federal Rules of Civil Procedure. 74 When the cheering subsided, however, there were critics to be heard, 7 5 and the most recent decisions of the Supreme Court 76 are indicative of an awareness that excessive deference by the federal courts to local practice in all matters potentially affecting the outcome of litigation is destructive of the rights of federal litigants. Perhaps some of the encore cases were less praiseworthy than the Erie decision itself.
One case which seems worthy of reconsideration is Woods v. Interstate Realty Co.," which 198 (1956) ; Woods v. In-will be recalled that the Court there held that the federal courts in Mississippi were bound to apply a statute of that state which disabled nonqualifying foreign corporations doing business there from maintaining suit in the courts of the state. The majority opinion was dependent on the bromide that all matters classified as outcome-determinative were to be adjudged by federal courts in diversity cases on the basis of local law: since state law barred recovery in state court, it was a bar in the federal court in a diversity case. This is hard law; Justice Jackson observed in dissent:
The state statute as now interpreted by this Court is a harsh, capricious and vindictive measure. It either refuses to entertain a cause of action, not impaired by state law, or it holds it invalid with unknown effects on amounts already collected. In either case the amount of this punishment bears no relation to the amount of wrong done the State in failure to qualify and pay its taxes. The penalty thus suffered does not go to the State, which sustained the injury, but results in unjust enrichment of the debtor, who has suffered no injury from the creditor's default in qualification. 7 "
It must be conceded to the majority that there is some unseemliness in the employment of federal jurisdiction to frustrate Mississippi's regulation of foreign corporations if, as the majority believed, that was what Mississippi sought to do. But the jurisdictional amount requirement7 assures that the frustration would not be complete: the unqualified foreign corporation would still have no relief for small claims. And it is, after all, the mission of the diversity jurisdiction to protect nonresident litigants from just such harshness. 80 State rules which are fashioned especially for nonresidents are too likely to bear the imprint of hometown prejudices to be entitled to willy-nilly application in courts which should serve as bulwarks against such prejudices. The omnibus application of the Erie rule suggested by the majority opinion would not only deny the use of the Federal Rules of Civil Procedure in diversity cases, it would rob the diversity jurisdiction of purpose and meaning. If this is the intent, integrity would require abolition. The problem of quasi in rem proceedings in diversity cases calls even more forcefully for the application of a federal policy. This is so, first, because there is no sound reason for invoking the Erie tradition. The most frequently articulated purpose in applying state law in diversity cases is the avoidance of forum-shopping, but it is clear that forum-shopping is not encouraged by the present system of closing the federal forum to quasi in rem actions and thereby limiting the plaintiff's choice to the state court. And it is also true that there is little substance to the local policy embodied in the continued use of quasi in rem procedure in local courts. In this respect, the Interstate Realty case is distinguishable. There is also an essential difference to be seen between providing a federal forum to a nonresident plaintiff who is barred by state law, and denying a federal forum to a resident plaintiff who is protected under state law, for in the one case the local policy is frustrated and in the other it is not. The recent decision of the Second Circuit in Jaftex Corp. v. Randolph Mills, Inc. " is here worthy of notice. The court there offered as one ground for its decision the conclusion that amenability to service of process under rule 4(d) 82 is to be determined by federal law, thus rejecting the contention of the defendant that sound application of the Erie doctrine required application of an especially restrictive New York concept of "doing business." This holding is consistent with the position taken above, but it is not consistent with the practice in other circuits 85 and was the subject of a vigorous dissent by Judge Friendly, 4 who urged that there is no articulated federal policy as to the amenability of foreign corporations to service of process and no sufficient reason exists for not giving effect to New York policy. Both opinions are subject to criticism for failure to perceive the difference between a federal policy which is more permissive than the state policy with respect to the demands which may be made on the nonresident defendant and 81 282 F.2d 5o (2d Cir. 1960).
s2 Alternatively, the court held that Randolph Mills was "doing business" in New York by any standard. [Vol. 76:3o3 one that is less permissive. Judge Friendly is probably wrong in relying on the absence of a federal policy on the issue before the court: if there is none, there should be, and there is no time like the present for beginning to work it out. But he is probably right in result for the reason that it is not consistent with any purpose of the federal diversity jurisdiction for the federal courts to be more outreaching than the state courts. If, as Judge Friendly suggests it might, New York should choose to send its plaintiffs to North Carolina to sue corporations like Randolph Mills, so that North Carolina corporations will thereby be encouraged to deal with New Yorkers, there is no federal interest which can justify the frustration of that policy by opening a federal forum in New York to the New York plaintiffs. 85 This is to be more Roman than the Pope. Where, on the other hand, New York or another state is overreaching, and seeking to expose to liability nonresident defendants who are not adequately connected with the forum, it would be highly proper for the federal courts to refuse to conform, to force the plaintiff to use the state courts for such skulduggery, and to provide only the defendant with the choice of a federal forum. 6 Even more proper is the preservation of this historic form of protest against the use of quasi in rem jurisdiction.
Whether or not the alternative holding in the Jaftex case is sound, it may yet be favored as a welcome signpost of the new awareness of the federal courts to their responsibility for high standards of justice in diversity cases, a responsibility too long forgotten. What Professor Currie has condemned as a historic stupidity 8 7 has become a modern wisdom, for the proposed amendment to rule 4 is regrettably out of step, not only with the modern quest for a fair choice of forum but also with the longawaited and now emerging concept of the proper role of the federal diversity jurisdiction. " The advisors could well consider the amendment of rule 4(d) to assure that federal courts will exercise their responsibility in shaping the emerging principles of forum selection. When the implications of this suggestion are considered, however, it is obvious that substantive policy factors are entitled to more weight in the decision than the rulemaking process is equipped to give them. Perhaps the advisors should address themselves to Congress. Cf. FED. R. CIv. P. 82. But cf. 
